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Agenda

e Overview of legal requirements

e New Title IX proposed rules

e Recent case law
e Hypothetical scenarios

e Practical guidance
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Applicable Laws
e Title IX
 ADA/Section 504

e State and local civil rights
laws

* Pregnancy Discrimination
Act
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Title IX

* Federal law that prohibits discrimination based on
sex in education programs or activities that
receive federal financial assistance.

* Title IX regulations prohibit discrimination based
on pregnancy, childbirth, false pregnancy,
termination of pregnancy, or recovery therefrom
and related conditions.
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ADA / Section 504

* Federal laws that prohibit disability discrimination and require
institutions to make reasonable accommodations to qualified
individuals with a disability.

* Disability = A physical or mental impairment that substantially
limits one or more major life activities, a person who has a history
or record of such an impairment, or a person who is perceived by
others as having such an impairment.

* Pregnancy itself is not a disability, but complications from
pregnancy or childbirth may qualify.
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Pregnancy Discrimination Act

Title VII, as amended by the PDA, prohibits employment
discrimination based on:

e Current pregnancy
* Past pregnancy
* Potential or intended pregnancy

* Medical conditions related to pregnancy or childbirth
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Title IX Regulations:
Gender-Neutral Rules

A recipient shall not apply
any rule concerning a
student's actual or
potential parental, family,
or marital status which
treats students differently
on the basis of sex.

34 CFR § 106.40(a)
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Title IX Regulations: Equal
Participation

Schools must not discriminate
against any student or exclude
any student from their
education program or activity,
including any class or
extracurricular activity, based
on a student’s pregnancy,
childbirth, false pregnancy,
termination of pregnancy, or
recovery therefrom.

34 CFR § 106.40(b)(1)
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Title IX Regulations: Medical

Certification

A recipient may require such a
student to obtain the certification of
a physician that the student is
physically and emotionally able to
continue participation so long as
such a certification is required of all
students for other physical or
emotional conditions requiring the
attention of a physician.

34 CFR § 106.40(b)(2)
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Title IX Regulations: Separate
Programs

A recipient which operates a portion of its education
program or activity separately for pregnant students,
admittance to which is completely voluntary on the part
of the student as provided in paragraph (b)(1) of this
section shall ensure that the separate portion is
comparable to that offered to non-pregnant students.

34 CFR § 106.40(b)(3)
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Title IX Regulations: Temporary
Disability Policies

A recipient shall treat pregnancy, childbirth, false
pregnancy, termination of pregnancy and recovery
therefrom in the same manner and under the same
policies as any other temporary disability with respect to
any medical or hospital benefit, service, plan or policy
which such recipient administers, operates, offers, or
participates in with respect to students admitted to the
recipient's educational program or activity.

34 CFR § 106.40(b)(4)
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Title IX Regulations:
Leaves of Absence

In the case of a recipient which does not
maintain a leave policy for its students, or in the
case of a student who does not otherwise
qualify for leave under such a policy, a recipient
shall treat pregnancy, childbirth, false
pregnancy, termination of pregnancy and
recovery therefrom as a justification for a leave
of absence for so long a period of time as is
deemed medically necessary by the student's
physician, at the conclusion of which the
student shall be reinstated to the status which
she held when the leave began.

34 CFR § 106.40(b)(5)
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OCR Guidance: Administrative
Measures

Schools MUST

Protect students from
harassment based on pregnancy
or related conditions.

Possess and distribute a policy
against sex discrimination. OCR
recommends the policy make
clear that sex discrimination
covers discrimination against
pregnant and parenting students
too.
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OCR Guidance: Administrative
Measures

Schools MUST

* Adopt and publish grievance « -
procedures for students to file “\ | ' ‘
complaints of sex discrimination, = "\
including discrimination related to \«e="

pregnancy or parenting.

C
* |dentify at !east one emp!oygg to _,j\\)"‘
carry out Title IX responsibilities.

)\/
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OCR Guidance:
Day-to-Day

Schools MUST

Allow pregnant students to continue
participating in classes and extracurricular
activities.

Allow pregnant students to choose if they
want to participate in special programs or
classes for pregnant students. Schools may
not pressure students to participate in these
types of programs.

Provide reasonable adjustments such as a
larger desk or elevator access.
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OCR Guidance: Day-to-Day

Schools MUST

* Allow pregnant students to return to the same academic and
extracurricular status as before medical leave, including the
opportunity to make up missed work.

* Ensure that instructors understand the Title IX requirements.
Instructors may not prohibit students from submitting work after
a deadline missed due to pregnancy or childbirth. Students
should be permitted to make up missed participation and
attendance credits.
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OCR Guidance: Medical
Accommodations - - - - - - - - - - - -

Schools MUST

* Excuse absences due to
pregnancy or childbirth for as
long as medically necessary.

* Provide pregnant students with
the same special services they
provides to individuals with
temporary medical conditions,
including remote instruction,
tutoring, and/or independent
study.
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OCR Guidance: Medical
Accommodations

* Schools may only require
pregnant students to
submit a doctor’s note if the
school also requires a
doctor’s note from all
students who have a
physical or emotional
condition requiring
treatment by a doctor.
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Poll
Scenario

Amy is enrolled in an accelerated program at Husch
College of Nursing. Two months into the eight-
month program, she notifies the nursing director
that she is pregnant and is due in February. The
nursing director reminds Amy that the college has a
zero-absence policy and if she misses more than two
consecutive days of class or clinical, she will be
dismissed from the program. When Amy delivers
her baby, she misses two days of class, including one
pop quiz, and three days of clinical. She receives a
zero for the absences in accordance with the college
policy, which is applied consistently to all students
regardless of the reason for the absence. Amy files a
complaint alleging that she should have been
allowed to make up the missed quiz and clinicals.
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Poll Question #1

Should Amy be allowed to make up the pop quiz and
missed clinicals?

d No: the attendance policy was applied
consistently for all absences

d  Yes: Amy must receive an exception to the
attendance policy.

d | have noidea
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Poll Question #2

What should happen if Amy misses 6 weeks of class due to
pregnancy and childbirth?

J

J

Amy should be dismissed from the program because her
absences were excessive.

Amy’s absences must be excused, and she must be
allowed to make up all missed work.

Amy must start the program over because she missed
too much content.
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Poll Question #3

Do you know where to refer a pregnant student for
assistance / pregnancy-related accommodations?

J  VYes
J No
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Salt Lake Community College
June 2022 OCR Decision

* A student at SLCC found out she was pregnant after the
semester began. She told her professor she was
pregnant and struggling with morning sickness, which
caused her to miss or be late to the professor’s classes.

* The student requested academic adjustments from the
professor to allow for additional absences and allow
her to turn in assignments late.
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SLCC: Background

* The professor told the student that she was concerned
the student decided to continue with the class and that
she had lowered final grades if missed days were
excessive.

* The professor also told her a late submission penalty
would apply to late assighments and advised the
student to drop the class because “health is more
important than a class.”
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SLCC: Background

* The student contacted the Disability Resource Center on her
own to seek formal academic adjustments and provided a note
from her treating physician. An advisor spoke with the student
and referred the student to the Title IX Coordinator to discuss
her adjustments.

 The Title IX Coordinator determined the student’s requested
academic adjustments constituted a fundamental alteration to
the courses.
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SLCC: OCR Findings

* The professor’s alleged comments
encouraging the student to drop the class
could constitute pregnhancy discrimination
and therefore merited a prompt and
equitable resolution under Title IX grievance
procedures (which SLCC did not conduct).
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SLCC: OCR Findings

* The Title IX Coordinator did not respond to
the student’s allegation the professor
encouraged her to drop the class because of
her pregnancy, which she viewed as
discriminatory.
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SLCC: OCR Findings

e To the extent SLCC determined the student’s requested
adjustments would have constituted a fundamental
alteration, SLCC did not engage in a proper deliberative
process in making such determination.

e SLCC did not consider whether the student’s pregnancy
caused a temporary disability or engage in the
interactive process under Section 504.
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SLCC: OCR Findings

e SLCC’s failed to excuse the student’s absences and
tardies caused by her pregnancy in violation of Title IX.

e SLCC’s website does not contain information on how a

student may file a complaint alleging pregnancy
discrimination, nor does SLCC mention pregnancy
discrimination in their Student Code.
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SLCC: Voluntary Resolution
Agreement

Revise Nondiscrimination Statement

Revise grievance procedures

Revise Title IX and Disability Resource Center webpages

Conduct training for the professor, all staff in the DRC, and

all staff in the Title IX office

Conduct investigation into student’s allegations of

discrimination & promptly take any necessary steps to

remedy any discrimination that is found
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Future Legal Developments
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Title IX Proposed Regulations

* OnlJune 23, 2022, the Department of
Education released its Title IX Notice of
Proposed Rulemaking

e 700-plus pages, responds to changes in
Title IX regulations imposed in August
2020

* Public comment period closed
September 12th
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Title IX Proposed Regulations

* Include explicit protections for students and employees
based on pregnancy or related conditions, including
childbirth, termination of pregnancy, or lactation.

* |nstitutions would be required to provide reasonable
modifications for students, reasonable break time for
employees for lactation, and lactation space for
students and employees.
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Title IX Proposed Regulations

 When a student tells an institution’s employee about the student’s
pregnancy or related conditions, the employee must provide the
student with the Title IX Coordinator’s contact information.

 The Title IX Coordinator must inform the student of the institution’s
obligations to prohibit sex discrimination and also to provide the
student with options for reasonable modifications, access to separate
and comparable portions of education programs or activities, allow for
a voluntary leave of absence, and ensure there is available lactation
space that is clean and private.
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Title IX Proposed Regulations

* Breaks during class to attend to related health needs,

Rea soOna b I e breastfeeding, or expressing breast milk

o e . * Int ittent ab to attend dical
modifications for e g criees o attend medica
p regn dain Cy orre I atEd * Access to online or other homebound education
Cond|t|ons Would be * Changes in schedule or course sequence
req u | red to be p I‘OVid ed . :cl'(ler;;e extensions for coursework and rescheduling of
to students based on + Counseling
th@lr IndIVIduallzed * Changes in physical space or supplies
needs * Elevator access
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Common Problems &
Practical Guidance




Common Policy & Practice Problems

e Zero absence attendance policies.

e Targeted medical documentation requirements.

* Requirements to restart programs from the beginning
rather than status at the time a leave began.

e Deference to discriminatory clinical site policies.
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Practical Guidance:
Inclusive Language and Policies

* Much of the statutory language
\ surrounding pregnancy is not
: gendered.

> {
- * e Students of many genders, including
cisgender women, non-binary people,
and transgender men, might be
pregnant.

{ * Regardless of a student’s gender-
' identity, they are protected through
their status as a pregnant person.
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Practical Guidance:
Faculty and Staff Training

* Many pregnancy discrimination investigations share a
common theme: students reach out to faculty and staff
members who are not familiar with the rights of
pregnant students.

e Solution: Inform all faculty and staff of the rights of
pregnant students under Title IX.
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Practical Guidance:
Review Institutional Policies

* Another common problem OCR identifies is school Title
IX policies which do not specifically address pregnancy.

e Clear, written guidelines will allow faculty and staff to
understand their obligations towards pregnant
students, as well as provide pregnant students with
clear expectations for available support.

* Solution: Review institutional policies to ensure
pregnancy discrimination is explicitly addressed.
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Practical Guidance:
Review Institutional Procedures

A common challenge OCR often finds in pregnancy
discrimination cases is a lack of prompt responses to
student Title IX grievances.

* Individuals who express concerns about any type of
discrimination, including pregnancy discrimination, should
receive prompt responses to those concerns.

* Solution: Evaluate your school’s grievance procedures.
Does every student receive a response to a report of
discrimination? Is that response timely?
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Questions

D
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