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DUE PROCESS CHECKLIST iile — iy 3

* Right to a process free of (sex/gender/protected class
etc.) discrimination
— Claims of selective enforcement on the rise in the courts

— Equitable rights to the parties
— Beware making decisions on basis of external variables (fear of
OCR, courts, PR, etc.) l
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DUE PROCES: m ST ata

* Right to an¥pveliiga#on interview conducted with the
same@masadtial protections as a hearing would be
(becausqthe interview is an administrative hearing)

— Interviewedverification of notes

— Right to ask questions of witnesses and other parties through the
interviewer(s)

— Right to review (receive copies of) all evidence prior to a decision
being made

— Right to suggest witnesses

— Advisor
— Right to review report
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DUE PROCESS CHECKLIST ata

* Right to a fundamentally fair process (essential fairness)

— Notice of charges

— Opportunity to be heard

— Private schools: Fundamental Fairness
— Public schools: Due Process
— See: ATIXA’s Due Process Checklist ©

.

DUE PROCESS CHECKLIST atla

* Right to know, fully and fairly defend all of the allegations,
and respond to all evidence, on the record
— Not possible without ability to review all evidence

— Notice of Investigation

— Detailed Notice of Allegations (including all applicable policies)
— Review draft report prior to finalization (if no hearing)

— Regardless of whether employee, faculty, or student

— Need not be in a formal hearing

2018, ATHA 0 it reserv

DUE PROCESS CHECKLIST atia

* Right to a copy of the investigation report prior to its
finalization or prior to the hearing (if there is one)
— Allows for full review of all evidence prior to decision being made

— Serves as a check to ensure report is accurate and thorough
— Enhances “opportunity to be heard”

2018, AT gt e
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DUE PROCESS CHECKLIST

* Right to know the identity of the reporting party and all
witnesses (unless there is a significant safety concern or
the identity of witnesses is irrelevant)

— Except in limited situations, it is a violation of basic fairness to do
otherwise.

— More often see desire to remain anonymous in employment
cases

— Strengthen retaliation provisions in policy and practice

— Inform all parties of retaliation provisions and provide examples

29 2018, ATHA 0 rihts reserv

DUE PROCESS CHECKLIST

* Right to regular updates on the status of the

investigation/resolution process

— Lack of communication from investigators enhances fear, worry,
and stress for all parties

— Update at least weekly, even if nothing new to report

— Helps encourage prompt inquiries

— Opportunity to provide parties information about resources and
remedies on a regular basis

DUE PROCESS CHECKLIST

* Right to clear timelines for resolution

— Prompt: 60 days is requirement, but strive for faster
= Promptness should almost never trump thoroughness
= Due process lawsuits repeatedly allege “too prompt”

— For each stage of the investigation
= Typical stages: Gatekeeping/preliminary investigation, Investigation, Pre-

hearing, Hearing, Appeals
— In procedures, provide timelines but give yourself some flexibility.

= E.g.: “typically within 14 days”, “absent mitigating circumstances...”, etc.
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DUE PROCESS CHECKLIST

* Right to have procedures followed without material
deviation
— Emphasis on the word “material”

— Detailed procedures help ensure compliance

— Be willing to have some flexibility as long as fairness is
maintained

“Remember, you have no side other than the
integrity of the process.”

DUE PROCESS CHECKLIST

* Right to a process that conforms to all pertinent legal
mandates and applicable industry standards
— Caselaw
— Federal laws: Title IX, VAWA/Clery, Title VII, ADA, Sec. 504, etc.
— OCR Guidance
— The “Standard of Care”
— Associations: ATIXA, NACUA, ASCA, NASPA, AAAED, CUPA-HR, etc.
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DUE PROCESS CHECKLIST

* Right to have only relevant past history/record
considered as evidence
— Disciplinary history of both parties is typically irrelevant, except
during sanctioning
— Sexual history of both parties typically irrelevant

= However, sexual history between the parties can be relevant (e.g. to help
determine what patterns exist as to how consent is given or received, etc.)

— Previous good faith allegations that are substantially similar may
be considered (even if found not responsible)

— Proving pattern v. proving offense. Which are you investigating?
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DUE PROCESS CHECKLIST atia

* The right to have the burden of proving a violation of
policy borne by the institution
— An allegation does not create a presumption that the policy was
violated
— Not up to the responding party to disprove the allegation
— Preponderance of the evidence & equity

.

DUE PROCESS CHECKLIST atla

* Right to the privacy of the resolution/conduct process to
the extent of and in line with the protections and
exceptions provided under state and federal law
— Does not abridge rights of parties to review all evidence as well
as finding, sanction, and rationale (including in employment
cases)

— “Need to know” under FERPA

— File management and protection

— When a case is made public by one of the parties...

2018, ATHA 0 it reserv

DUE PROCESS CHECKLIST ata

* Right to a finding that is based on the preponderance of
the evidence
— Not based solely on “gut,” the attitude of the parties, the
likeability of the parties, or a presumption of responsibility
— Credibility determinations are sufficient to reach preponderance
of the evidence (but not at the expense of the evidence)

— Must be able to articulate rationale
—Is a function of credible, probative, and articulable evidence

2018, AT gt e
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DUE PROCESS CHECKLIST

* Right to a finding that is neither arbitrary nor capricious

— Arbitrary and capricious decisions are often based on external
variables

= E.g.: personalities, identity, money, influence or status, power imbalance,
corruption, discriminatory variables

— “Picking the plaintiff” is arbitrary and capricious

— Decisions should be based on evidence, credibility, prompt,
thorough, and impartial investigation by trained investigators

— Bias and partiality are everywhere...
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DUE PROCESS CHECKLIST

* Right to be timely informed of meetings with each party,
either before or reasonably soon thereafter (unless doing
so would fundamentally alter or hamper the investigation
strategy)

— Aright of the parties under VAWA Sec. 304
— Fosters communication between investigators and the parties

— Helps parties to prepare for possible retaliation

— Allows opportunity for the parties to send questions to ask of the
other

— Investigation strategy example: Sometimes the first meeting with
a party is strategically unannounced
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DUE PROCESS CHECKLIST

* Right to sanctions that are proportionate with the
severity of the violation and the cumulative conduct
record of the responding party
— Serious violations warrant serious sanctions
— What about “precedent”?

— Conflict at times with “educationa

1"

sanctions
— Balancing act: Do not over-react or over-sanction
— Avoid automatic sanctions as each case is different

= Consider use of “presumptive” sanctions

) 2018, AT i
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DUE PROCESS CHECKLIST

* Right to the outcome/final determination of the process
in writing as per VAWA §304
— No longer sufficient to simply tell the parties the outcome
— Must be provided to both parties
= Need not be identical, but should contain same key elements

— Must be provided “simultaneously”

— Must provide each stage that could be “final”
— Finding, sanction, and rationale (see next slide)

DUE PROCESS CHECKLIST

* Right to a detailed rationale for the finding/sanctions
— VAWA requires finding, sanction, and rationale

— Caselaw overwhelmingly supports this requirement

— Written detailed rationale provided to the parties (allows for
appeal)

— Rationale for decision on any challenged interim measures,
findings, appeals, any change in finding or sanction
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DUE PROCESS CHECKLIST

* Right to an appeal on limited, clearly identified grounds:

— A procedural error or omission occurred that significantly
impacted the outcome of the hearing

— To consider new evidence, unknown or unavailable during the
original hearing or investigation, that could substantially impact
the original finding or sanction.

— The sanctions imposed are substantially disproportionate to the
severity of the violation (or: the sanctions fall outside the range
of sanctions the university/college has designated for this
offense)

2018, AT gt e
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DUE PROCESS CHECKLIST

* Right to competent and trained investigators and
decision-makers

— Competent:
= Able, trained, unbiased, intelligent, analytical, commitment to due process
and fairness
— Trained: Minimum of 2-4 days per year
= See ATIXA Training Chart for subjects
= Title IX-compliant
= VAWA-compliant
= Key topics: Questioning, Credibility, Analyzing Evidence, Report writing,
Consent, Victimology, Due Process, etc.
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DUE PROCESS CHECKLIST

* Right to a written enumeration of these rights
— Insert into your policies and procedures (see e.g.: ATIXA’s 1P1P)
— Fosters transparency
— Visible representation of commitment to fairness
— Fosters institutional accountability

s 2018, ATHA 0 it reserv

APPEALS

Key Elements
Where Appeals Go Off the Rails
Grounds for Appeal

Appeals Logistics

Process Flowchart
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INTRODUCTION

* Appeals are not required by federal law.

If we provide them,
they must be provided
equitably.

« Title IX, VAWA Section 304, and appeals best practices.

Each party can request Each party can participate in
an appeal to the same extent:
an appeal. as all parties.

Grievance processes that
function as final appeals are
inequitable if the reporting

party is not a participant.

3018, ATHA. A rights reservc,

APPEALS: KEY ELEMENTS

* One level of appeal.

Deference to original hearing authority.

Sanctions take effect immediately.

Short window to request an appeal.

— Can always grant an extension if necessary.

Document-based and recording review.
— NOT de novo.

Request for an appeal.

Limited grounds for appeal (see next slide).
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WHEN APPEALS GO OFF THE RAILS

Granting appeals for the
chance at an educational
conversation/to teach
alesson.

Interventionist appeals
officers who believe it is
their job to second-guess.

Hierarchs as appeals
officers —a common Failure of adequate
practice and is often training.

a mistake.

The liability risk of a too
strong appellate
authority.

Too much deference can
also bite you (if the initial
decision is wrong, or
results from lack of
training, you do have to
set things right).
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APPEALS: GROUNDS FOR APPEAL

* A procedural error or omission occurred that significantly impacted
the outcome of the hearing.

— E.g.: Insufficient evidence to warrant the finding, substantiated bias, material
deviation from established procedures, etc.

To consider new evidence, unknown or unavailable during the
original hearing or investigation, that could substantially impact the
original finding or sanction.

— A summary of this new evidence and its potential impact must be included.

The sanctions imposed are substantially disproportionate to the
severity of the violation (or: the sanctions fall outside the range of
sanctions the university/college has designated for this offense).
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APPEALS LOGISTICS

Petition for Appeal: Two Models:
Reviewed by Single Single Administrator
Administrator or Panel

Initial review of appeal to determine Single trained administrator.
whether it states grounds upon  E.g.: VPSA, director of HR,
which relief can be granted. associate provost, coordinator.

Trained appeals panel.

Petition denied or accepted; If * Three panelists from pool who
accepted... have not yet otherwise
participated or had knowledge of
the facts.

m 2018, ATHA 0 it reserv

APPEALS: THE PROCESS

Accepted

Request for
Appeal
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HOT TOPICS IN DUE
PROCESS

Discrimination
Threats

Free Speech

TITLE IX DUE PROCESS:
THREATS

“Intimidation in the constitutionally proscribable sense of the word is
a type of true threat, where a speaker directs a threat to a person or
group of persons with the intent of placing the victim in fear of bodily
harm or death” Virginia v. Black, U.S. 04/07/2003

* Intent:

— To carry out the threat
— To place the victim in fear
* Entire context of the threat

* “Reasonable person” standard
* Directed towards a specific individual

¢ Communicated to the target

1 2018, ATHA 0 it reserv

TITLE IX DUE PROCESS:

DISCRIMINATION

* Freedom of association

* Religious freedom

 Student organizations

— Fraternity & sorority life
— "All comers” policies
— Membership requirements or restrictions

— Leadership requirements or restrictions
— Trans* students & membership
— Athletics

* Gender & pay equity

* Pregnancy

155 2018, AT i
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TITLE IX DUE PROCESS:

FREE SPEECH

Overbroad policy construction

— E.g.: John Doe v. George Mason Univ.

First Amendment protects many comments and actions that are:
offensive, hurtful, mean, sexist, racist, bigoted, hateful

— Hostile environment — must be sufficiently severe, pervasive or persistent AND
objectively offensive

Isitart?

Possible clash with religious freedom

* State-based “content neutral” laws (e.g.: Tennessee)
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TITLE IX DUE PROCESS:

FREE SPEECH

Politics and views

Time, place, manner restrictions

“Safe spaces”

Student protests

Controversial speakers
— Disruptive behavior?
— Civil disobedience?

= Crossing the line: stopping traffic (e.g.: Yale graduate students)

2018, ATHA 0 it reserv

SEPTEMBER 2017
DEAR COLLEAGUE LETTER
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SEPTEMBER 2017 DEAR
COLLEAGUE LETTER

Overview

Rulemaking: Notice and Comment
Summary of Interim Q&A

What changed?

What did not change?

OVERVIEW OF OCR SEPT. 2017 ACTION atia

* Sept. 22, 2017 Dear Colleague Letter
—Withdrew the April 4, 2011 Dear Colleague Letter

—Withdrew the Questions and Answers on Title IX and
Sexual Violence (April 29, 2014)

—Rulemaking: Called for Notice and Comment on “Title IX
responsibilities arising from complaints of sexual
misconduct”

—Provided “Interim Guide” — Q&A on Campus Sexual
Misconduct

OVERVIEW OF OCR SEPT. 2017 ACTION dtia

* OCR'’s stated reasons for withdrawing 2011 DCL
and 2014 Q&A

—Released without providing for notice and comment
requirements (APA)

—“Created a system that lacked basic elements of due
process”

—“Created a system that...failed to ensure fundamental
fairness”

© 2018, ATIXA. All rights reserved. 47



NOTICE & RULEMAKING

* Administrative Procedures Act (APA)

— Federal agencies typically must provide public notice and an
opportunity for public comment before finalizing a rule.

— Preliminary steps are largely unstructured and typically
include informal conversations with interested parties

— Agency then provides Notice of Proposed Rulemaking with
rule published in Federal Register requesting public
comment (typically for 30-60 days)

— Agency then finalizes the rule, which goes into effect within
0-30 days.

w 2018, ATHA 0 rihts reserv

Q&A ON CAMPUS SEXUAL
MISCONDUCT

Interim Guidance from OCR dated September 2017

Note: Items in represent changes from previous guidance or new guidance
not previously given

OCR “INTERIM GUIDE” SUMMARY

* Actual or Constructive Notice
— OCR Maintains an actual or constructive notice standard (“knew or should have
known”) as triggering an institution’s obligations under Title IX.
* Hostile Environment

— Maintains definition of a hostile environment, “when sexual misconduct is so severe,
persistent, or pervasive as to deny or limit a student’s ability to participate in or benefit
from the school’s programs or activities, a hostile environment exists and the school
must respond.”

* Responsible Employees

— OCR provides little information other than that employees may be designated as such.

w 2018, AT i
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OCR “INTERIM GUIDE” SUMMARY

* Title IX Coordinator

— Schools “must designate at least one employee to act as a Title IX Coordinator to
coordinate its responsibilities in this area.”
— 2015 DCL to Coordinators is still in place.

* Consistent with Laws

— Schools “must formulate, interpret, and apply their rules” in a manner consistent with
laws, court decisions and the First Amendment.

* Clery/VAWA
— Schools must uphold Clery/VAWA and Title IX (if applicable) when addressing issues of
dating violence, domestic violence, sexual assault and stalking.

s 2018, ATHA 0 rihts reserv
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OCR “INTERIM GUIDE” SUMMARY

* Interim Measures
— “Interim measures” are “individualized services” provided to
BOTH reporting party and responding party prior to resolution of
an allegation.
— Key elements regarding interim measures:

= |nstitutions cannot “rely on fixed rules or operating assumptions that favor
one party over another.”
= |nstitutions cannot make “measures available only to one party.”

s 2018, ATHA 0 it reserv

OCR “INTERIM GUIDE” SUMMARY

* Interim Measures (con’t)
—Key elements regarding interim measures:

= May change over time.

= Schools should make “every effort to avoid depriving any
student of his or her education.”

= Coordinator should communicate regularly with the parties to
ensure any interim measures are “necessary and effective.”

w 2018, AT gt e
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OCR “INTERIM GUIDE” SUMMARY

* Prompt and Equitable
— “A school must adopt and publish grievance procedures that
provide for a prompt and equitable resolution of complaints of
sex discrimination, including sexual misconduct.”

* Prompt

— “Prompt” is shifted from a 60-day time limit to providing “no
fixed time frame.”

— OCR will examine a school’s response to see if the school used a
“good faith effort” to provide a prompt, fair and impartial
resolution in a timely manner.

us 2018, ATHA 0 rihts reserv

OCR “INTERIM GUIDE” SUMMARY

* Prompt and Equitable procedures:

— Provide “notice of the school’s grievance procedures, including
how to file a complaint, to students, parents of elementary and
secondary school students, and employees.”

— Apply “the grievance procedures to complaints filed by students
or on their behalf alleging sexual misconduct carried out by
employees, other students, or third parties.”

— Designate “and follow a reasonably prompt time frame for major
stages of the complaint process.”

u 2018, ATHA 0 it reserv

OCR “INTERIM GUIDE” SUMMARY

* Prompt and Equitable procedures (con’t):
— Ensure “an adequate, reliable, and impartial investigation of
complaints, including the opportunity to present witnesses and
other evidence.”

— Notify “the parties of the outcome of the complaint.”

— Provide “assurance that the school will take steps to prevent
recurrence of sexual misconduct and to remedy its discriminatory
effects, as appropriate.”

0 2018, AT i
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OCR “INTERIM GUIDE” SUMMARY

* Equitable

— School has the burden of gathering evidence and information,
not the parties.

— Investigation must be led by someone who is “free of actual or
reasonably perceived conflicts of interest and biases for or
against any party.”

— Ensure institutional interests do not interfere with the
impartiality of the investigation

— Rights afforded to the parties should be on “equal terms.”

1 2018, ATHA 0 rihts reserv

OCR “INTERIM GUIDE” SUMMARY

* Equitable
— Requires a trained investigator to:

= Analyze and document the available evidence to support reliable decisions

= Objectively evaluate the credibility of parties and witnesses

= Synthesize all available evidence—including both inculpatory and
exculpatory evidence; and

= Take into account the unique and complex circumstances of each case.

— Gag orders and similar actions restricting the parties from
discussing the investigation with others are likely inequitable
because they may inhibit ability of the parties to obtain and
present evidence and defend their interests.

= 2018, ATHA 0 it reserv

OCR “INTERIM GUIDE” SUMMARY

* Notice of Investigation

— Written, detailed notice of investigation should be provided to
the responding party once a school has decided to pursue an
investigation.

— The Notice of Investigation should include sufficient details,
including:

= |dentity of the parties involved.

= Specific policies allegedly violated.

= Precise misconduct alleged.
= Date of the alleged incident.
= Location of the alleged incident.

153 2018, AT gt e
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OCR “INTERIM GUIDE” SUMMARY

* Notice of Hearing

— Provide parties advanced, written notice of any hearing “with
sufficient time to prepare for meaningful participation.”

* Investigation Report

— “Investigation should result in a written report summarizing the
relevant exculpatory and inculpatory evidence.”

* Notice of Interview

— Provide parties advanced, written notice of any interview “with
sufficient time to prepare for meaningful participation.”

OCR “INTERIM GUIDE” SUMMARY

* Access to information
—School must provide the reporting party, the responding
party and appropriate officials with “timely and equal
access to any information that will be used during
informal or formal disciplinary meetings and hearings.

—Decision-maker must provide the parties with “the
same meaningful access to any information that will be
used during informal and formal disciplinary meetings
and hearings, including the investigation report.”

2018, ATHA 0 it reserv

OCR “INTERIM GUIDE” SUMMARY

* Informal Resolution
—Defined as a process that reaches a mutually voluntary
resolution that “does not involve a full investigation and
adjudication...including mediation.”

—Informal resolution is permissible if:
= All parties voluntarily agree to engage in informal resolution.

= Parties have received a full disclosure of the allegations.

= Parties have received a full disclosure of their resolution
options.

= School determines the complaint is appropriate for informal
resolution.

156 2018, AT gt e
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OCR “INTERIM GUIDE” SUMMARY

* Decision-Maker
—Can be an investigator or a separate decision-maker.

—Finding need not come from a formal hearing
(investigation-based decision is permissible).

—Should focus on whether the conduct violated school’s
policies.

—Should make a decision on each of the alleged
violations.

—No formal hearing is necessary.

OCR “INTERIM GUIDE” SUMMARY

« Standard of Proof

— School may use either Preponderance of the Evidence OR
Clear and Convincing.

— Whatever standard is used, the school must use the same
standard for all other student misconduct cases.

* Right to Respond to the Investigation Report
— Parties should be provided the opportunity respond in
writing to the investigation report before a finding is made
and/or before a hearing.
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OCR “INTERIM GUIDE” SUMMARY

* Sanctioning

— The decision-maker can also determine the sanction, or sanction
can be determined by someone else.

— Sanctioning should “be made for the purpose of deciding how
best to enforce the school’s code of conduct.”

— Sanctioning should also account for the impact of “separating a
student from his or her education.”

— Sanctions must represent a “proportionate response to the
violation”

— OCR restates the VAWA requirement that a college or university
list all possible sanctions for DV, DV, S, SA in its Annual Security
Report.

159 2018, AT gt e
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OCR “INTERIM GUIDE” SUMMARY ata

* Notice of Outcome
—OCR recommends that written notice of outcome is
provided currently to the reporting party and the
responding party.

—Content of the notice of outcome may vary based on
the nature of the allegations, the institution, and the
age of the parties.

OCR “INTERIM GUIDE” SUMMARY atla

* Notice of Outcome

—OCR restates the Clery requirement for colleges and
universities to provide the parties with:
= Simultaneous, written notification of the disciplinary
proceeding.
= |nstitution’s procedures for appeal (if any).
= Any change “to the result when it becomes final.”
= Must include “any initial, interim or final decision”
= Any sanctions imposed.
= Rationale for the results.

= Rationale for the sanctions.

2018, ATHA 0 it reserv

OCR “INTERIM GUIDE” SUMMARY atia

* Notice of Outcome

—For non-Clery-based allegations (harassment, K-12,

etc.), “the school should inform the reporting party:

= Whether it found that the alleged conduct occurred,

= Any individual remedies offered to the reporting party, or

= Any sanctions imposed on the responding party that directly
relate to the reporting party,

= QOther steps the school has taken to eliminate the hostile
environment (if the school found one to exist).”

= |n K-12, notice should be provided to parents if the student is
<18 yrs. old and to the student if <18 yrs. old.

@ 2018, AT gt e
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OCR “INTERIM GUIDE” SUMMARY ata

* Appeals

— Are not required

— A school does NOT need to provide the parties the same
rights to appeal.

— A “school may choose to allow appeal (i) solely by the
responding party; or (ii) by both parties, in which case any
appeal procedures must be equally available to both parties.”

* Existing Resolution Agreements

— Remain in full effect

June 2018

QUESTIONS?

CONTACT
INFORMATION

W. SCOTT LEWIS, J.D.
scott@ncherm.org
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