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How New Jersey Protects
Access to Abortion in the
Aftermath of Dobbs

By Linda J. Wharton

n its controversial and widely criticized ruling in Dobbs v. Jackson Women's
Health Organization' the United States Supreme Court withdrew federal con-
stitutional protection for the right to abortion that had been in place for
nearly five decades. The Court did so by overruling its prior landmark deci-
sions in both Roe v. Wade* and Planned Parenthood v. Casey.® State constitu-
tions and statutes are now the primary sources of protection for abortion
rights in the United States. Fortunately, New Jersey is among a minority of states* that
has a long and distinctive history of protecting access to abortion more strongly than
the protections afforded under the federal constitution, exceeding the scope of pro-
tections that were in place under federal law even prior to Dobbs. Consequently, in the
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attermath of Dobbs, the right to termi-
nate a pregnancy remains well-protected
in New Jersey via both long-standing
interpretations of the New Jersey Consti-
tution by our state Supreme Court as well
as the newly enacted Freedom of Repro-
ductive Choice Act and other recent
measures. Still, policymakers can do
more to expand access to abortion and
enhance protections for reproductive
health care providers and those seeking
abortion in New Jersey.

Protection under the New Jersey
Constitution

In its ground-breaking 1982 decision
in Right to Choose v. Byrne,® the New Jersey
Supreme Court invalidated a state statute
that restricted state Medicaid funds to
abortions needed to preserve the life, but
not the health, of the pregnant person.
The Court held that New Jersey’s Medi-
caid statute violated the right of preg-
nant persons to equal protection under
the New Jersey Constitution. Two years
earlier, in Harris v. McRae,* the United
States Supreme Court considered a simi-
lar restriction on use of federal Medicaid
tunds for abortion in the Hyde Amend-
ment and found no violation of the fed-
eral Constitution.

The New Jersey Supreme Court began
its opinion by noting the unique role of
itand other state high courts in the feder-
alist system as independent interpreters
of state constitutions, which are “sepa-
rate sources of individual freedoms*“ and
may provide more expansive protection
of individual liberties than the United
States Constitution.”” The Court empha-
sized that “in more expansive language”
than that of the federal Constitution, the
New Jersey Constitution “by declaring
the right to life, liberty and the pursuit of
safety and happiness,...protects the right
of privacy....”* Moreover, in a long line of
cases, the Court had found that the right
of privacy extended to a variety of areas,
including “an individual’s personal right
to control her own body.”” The Court
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explicitly recognized that “[t]he right to
choose whether to have an abortion ...is
a fundamental right of all pregnant
women.”"

Employing a traditional two-tiered
equal protection analysis developed by
the United States Supreme Court in cases
under the federal Constitution, the
Court reasoned that that the state’s
asserted interest in protecting potential
life was not sufficiently compelling to
justify New Jersey’s interference with the
fundamental right to choose whether to
have an abortion under strict scrutiny
review." The Court further reasoned that
under a balancing test employed in ana-
lyzing equal protections claims under
the state Constitution, the government
had not sufficiently justified its interfer-
ence with theright to choose abortion by
demonstrating a “greater ‘public need’
than is traditionally required in constru-
ing the federal constitution,” given that
the statute put the health of the preg-
nant person at risk.” On this basis, the
Court held that the state was required to
fund “those abortions medically neces-
sary to preserve the life or health of the
woman.”"?

Nearly two decades later in Planned
Parenthood of Central New Jersey v.
Farmer,* the New Jersey Supreme Court
relied heavily upon its expansive analysis
of state equality guarantees in Right to
Choose when it held that the state’s
Parental Notification for Abortion Act
(Act) violated the right to equal protec-
tion under the state constitution. As in
Right to Choose, the Court emphasized
that although the United States Supreme
Court had upheld both parental consent
and parental notice requirements for
minors seeking abortion under the feder-
al Constitution,” the language of Article
I, paragraph 1 of the New Jersey Consti-
tution offers more expansive protection
than the federal Constitution, incorpo-
rating within its protection “the right of
privacy and its concomitant rights,
including the right to make certain fun-

damental choices.”” The Court applied
the Right to Choose balancing test to
determine if the Act’s differential treat-
ment of young people who seek abortion
and those who carry a pregnancy to term
unfairly burdened young people seeking
abortion in violation of the state Consti-
tution’s guarantee of equal protection.”
The Court catalogued the considerable
burdens imposed on a minor seeking
abortion by that the Act’s requirement
that they either tell a parent of her deci-
sion to have an abortion or, alternatively,
obtain a judicial waiver that allows them
to bypass the parental notification
requirement.”® Both the notice require-
ment and the bypass mechanism signifi-
cantly burdened young people seeking
abortion by threatening their health and
potentially “operat[ing] as a functional
bar to a minor’s exercise of her constitu-
tional right to make her own reproduc-
tive decisions.”” In contrast, the Court
found that the state had “ failed utterly”
to show that it had any significant inter-
est to justify these burdens.” Indeed, the
law was “difficult to justify,” given that
New Jersey permitted minors to make
health care decisions during pregnancy,
including whether to undergo a caesare-
an section, a more difficult procedure
than abortion.* Moreover, “the state has
recognized a minor’s maturity in matters
related to her sexuality, reproductive
decisions, substance-abuse treatment
and placing her children for adoption.”*

The Freedom of Reproductive Choice
Act and related measures

New Jersey’s strong constitutional pro-
tection for abortion has provided a solid
foundation for statutory reform. In the
months before the United States Supreme
Court’s decision in Dobbs, with an
increasingly conservative United States
Supreme Court poised to overturn law-
standing federal abortion precedent, the
New Jersey Legislature solidified the pro-
tections set forth in Right to Choose and
Planned Parenthood of Central New Jersey
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by passing a state law that codified them.
The Freedom of Reproductive Choice
Act,” signed by Gov. Phil Murphy on Jan.
13, 2022, and effective on that same date,
broadly protects abortion and other
reproductive health care:

Every individual present in the State,
including, but not limited to, an individual
who is under State control or supervision,
shall have the fundamental right to:
choose or refuse contraception or sterili-
zation; and choose whether to carry a
pregnancy, to give birth, or to terminate a
pregnancy.... Any law, rule, regulation,
ordinance, or order, in effect on or adopt-
ed after the effective date of this act, that
is determined to have the effect of limiting
the constitutional right to freedom of
reproductive choice and that does not
conform with the provisions and the
express or implied purposes of this act,
shall be deemed invalid and shall have no

force or effect.”

The Act relies explicitly on the consti-
tutional protection for abortion recog-
nized in Right to Choose and Planned Par-
enthood of Central New Jersey. On that
same day, Murphy also signed legislation
expanding the contraception coverage
required under private insurance and
Medicaid from a six-month supply to a
12-month supply.”

Other recent measures focus on
expanding the pool of reproductive
health care providers, eliminating
unnecessary targeted regulation of abor-
tion providers and protecting providers
and their patients from harm. In 2019,
Murphy signed legislation expanding
the state’s Address Confidentiality Pro-
gram to include reproductive health care
providers and patients so as to protect
them from harassment and violence by
allowing their addresses to remain confi-
dential.** In October 2021, the state
Board of Medical Examiners unanimous-
ly voted to eliminate outdated and
unnecessary regulations on abortion

18  NEW JERSEY LAWYER | OCTOBER 2022

and to allow certain health care
providers other than physicians to per-
form abortions.” The changes, adopted
in December 2021, repeal a rule that
“singles out abortion care for targeted
regulation by, among other things,
requiring terminations of pregnancy be
performed only by a physician and bar-
ring office-based terminations beyond
14 weeks gestations.”” The revisions also
clear the path for advanced practice
nurses, physician assistants, certified
nurse midwives and certified midwives,
“to perform early aspiration termina-
tions of pregnancy.”” Regulations will
be updated “to integrate reproductive
health care within the generally applica-
ble rules designed to ensure the safety of
patients who undergo surgery or special
procedures in an office setting.”*

Additional Protection for Abortion
Access Post-Dobbs

In recent months, several states have
enacted or proposed additional legisla-
tion that proactively strengthens and
safeguards access to abortion.” With the
anticipated influx of individuals seeking
abortion from nearby states that ban or
severely restrict the right to abortion®
and some states poised to retaliate
against those who help their residents
get abortions elsewhere, proactive states
are going further than simply “keep[ing]
abortion legal within their state lines.”*
Following the lead of these states, on July
1, 2022, Murphy signed two bills into law
that establish protections for abortions
performed in New Jersey on out-of-state
individuals.**

The first bill generally forbids disclo-
sure of a patient’s medical records relat-
ing to reproductive health care without
their consent in “any civil, probate, leg-
islative or administrative proceeding.”*
Public entities and employees are barred
from cooperating with interstate inves-
tigations aimed at holding someone
liable “for seeking, receiving, facilitat-
ing, or providing reproductive health

care services that are legal in New Jer-
sey.”** Additionally, New Jersey licens-
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ing boards are prohibited from “sus-
pending, revoking, or refusing to renew
a license or registration of a professional
based solely on their involvement in the
provision of reproductive health care
services.””

The second measure prevents the
extradition of an individual in New Jersey
to another state for “receiving, providing,
or facilitating reproductive health servic-
es that are legal in New Jersey.”* The pas-
sage of this legislation was followed on
July 11, 2022, by Acting Attorney General
Matthew Platkin’s formation of a “Repro-
ductive Rights Strike Force” to protect
access to abortion care by both New Jer-
sey and out-of-state residents.*

Earlier, in May 2022, in anticipation
of the Dobbs decision Murphy proposed
additional legislation to expand protec-
tions in New Jersey. Two reintroduced
proposals* would mandate that insurers
fully cover the costs of abortions with-
out cost-sharing to patients and codify
the state Board of Medical Examiners’
expansion of the pool of abortion
providers to include advanced practice
nurses, midwives and physician assis-
tants.” The proposal would also create a
“Reproductive Health Access Fund” to
support uninsured and underinsured
patients needing reproductive health
care and to provide training for repro-
ductive health care providers and fund-
ing to cover enhanced security measures
needed by at-risk reproductive health
care sites.*” Finally, the proposed meas-
ures would proactively protect abortion
providers and patients by allowing “a
person in New Jersey who is successfully
sued in another state for their involve-
ment in reproductive health care to file
suit to recover damages resulting from
the initial lawsuit.”** These concepts
were subsequently the basis of bills
introduced in the New Jersey Legislature
on June 20, 2022, (A4350) and June 23,
2022. (S2918).*
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Conclusion

Amid the fragmented post-Dobbs
abortion landscape that now existsin the
United States, New Jersey offers strong
protection for the right to choose abor-
tion. Additional provisions such as those
proposed by scholars, enacted in other
states and proposed by Murphy would
turther safeguard reproductive health
care providers and their patients.
Lawyers, of course, can play an impor-
tant role in safeguarding those rights.*
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